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COMMENT ON RECENT CASES 51 

original indebtedness, 7 and it would seem that such a situation is 
stronger than that presented in the principal case. To plead an accord 
without showing also a satisfaction would not discharge the original 
debt, 8 and it would seem on principle that an unsatisfied "account 
stated" should not preclude a recovery upon the original account 
when it appears that it was not the intent of the parties that the 
account stated should be substituted for the original account so 
as to bring the action within section 1531 of the Civil Code, which 
reads: "Novation is made by the substitution of a new obligation 
between the same parties, with intent to extinguish the old obliga- 
tion." 

Where it appears that there are items on one side only or, as in 
the principal case, the entry consists of a single item, it has been held 
that the creditor may disregard the account stated, and recover 
upon the original indebtedness; and this is especially true where the 
account stated is implied and not express. 8 

D. A. M. 

Carriers: Exclusive Grant of Privileges to Baggage Company. — 

The Railroad Commission of California has decided that a common 
carrier may grant the exclusive right to a baggage company of 
soliciting business upon its trains,, boats, and grounds and of 
checking baggage from residences, hotels and other points of origin; 
and that the refusal to grant the privilege to another baggage 
company does not violate section 2170 of the Civil Code providing 
that "a common carrier must not give a preference in time, price 
or otherwise to one person over another." 1 

The question of a carrier's duty toward express companies, bag- 
gage companies, cab companies and other like appended services has 
been the source of much litigation in the United States, and some 
conflict of opinion. The principles governing such cases are neces- 
sarily closely connected. 

Railroad companies have never held themselves out to be com- 
mon carriers of express companies, and hence, independently of 
special contract, a railroad is not obliged to permit the express 
business to be carried on over its lines. 2 A carrier may also prevent 
the solicitation of business by baggage agents among its passengers. 8 
With respect to its terminals, a common carrier has all the rights 
of an owner in possession; except such as are inconsistent with the 
public use for which it holds its franchise, and in the exercise of this 



7 30 Cyc. 1194 and cases cited. 

8 Vanbebber v. Plunkett, (1895) 26 Ore. 562, 38 Pac. 707, 27 L. 
R. A. 811. 

9 Buxton v. Edward, (1883) 134 Mass. 567; Cross v. Moore, (1851) 
23 Vt. 482. 

J Red Line Tourist Ag. v. S. P. et al., (Aug. 30, 1913) Cal. Ry. 
Com. Rep.; Dec. No. 923, Case No. 414. 

2 The Express Cases, (1886) 117 U. S. 1; Pfister v. Ry. Co., 
(1886) 70 Cal. 169, 11 Pac. 686. 

3 The D. R. Martin, (1873) 11 Blatch 233, Fed. Cas. No. 1030. 
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ownership, it may permit one cab company to station its vehicles 
within its terminal grounds and deny other cab owners the same 
privilege. 4 The right to go upon the premises of the carrier does 
not extend to cases where the purpose in going is merely the 
transaction of private business. 5 It is only where the cab driver 
or baggageman traces his right to be at the terminal through some 
passenger or shipper that the carrier is obliged to allow his en- 
trance on its grounds. 8 

The cases which hold that the carrier is bound to extend the 
same privileges to all such appended services seem to base their de- 
cision upon the public policy against fostering a monopoly of the 
baggage and other like services; holding that public convenience 
demands the competition, and that the public is entitled to the fruits 
of such competition. 7 As to the contention that public convenience 
requires that companies of the class under discussion be given the 
same privileges, the opposite seems true; and public travel would soon 
become a burden, and good order vanish if soliciting of this kind 
were unrestricted. 8 The argument that the grant of an exclusive 
privilege by the carrier tends to produce an obnoxious monopoly of 
the baggage business overlooks the fact that this class of companies 
is engaged in a public service, and hence may be confined to reason- 
able charges by municipal regulation.* 

If every baggage company may not of right solicit business 
upon a carrier's trains and terminals in the first instance, it is diffi- 
cult to comprehend how a special contract between the carrier and 
one baggage company originates a right in all companies of like 
character. There seems to be a clear distinction between the rela- 
tion of the carrier toward shippers and passengers and that exist- 
ing between the carrier and baggage companies. Toward passengers 
and shippers the carrier has assumed an obligation by accepting its 
franchises and holding itself to perform the service; and the per- 
formance of this obligation may be demanded as of right. But to- 
ward baggage and cab companies as such the carrier has never as- 
sumed an obligation by holding itself out to serve them in that 
capacity. 

Though the provisions of section 2170 of the Civil Code are ex- 
pressed in broad language, manifestly the section was never intended 



♦Old Colony Ry. v. Tripp, (1888) 147 Mass. 35, 17 N. E. 89; 
Boston etc. Ry. v. Brown. (1900) 177 Mass. 65, 58 N. E. 189; Berdell 
v. Eastern Cos. Ry., (1857) 2 C. B. N. S. 702; Painter v. L. B. & S. C. 
Ry., (1857) 2 C. B. N. S. 702. 

6 Kates v. Atl. Baggage Co., (1899) 107 Ga. 636, 34 S. E. 372. 
«Griswold v. Webb., (1889) 16 R. I. 649, 19 Atl. 143. 

7 State v. Reed, (1898) 76 Miss. 211, 24 So. 308: Heddinsr v. Gal- 
lagher, (1899) 69 N. H. 650, 45 Atl. 96; Mont.; Union Ry. y. Langlois, 
(1890) 9 Mont. 419, 24 Pac. 209: Gravens v. Rogers. (1890) 101 Mo. 
247, 14 S. W. 106. 

8 Depot etc. Co. v. Kan. City etc. Ry., (1911) 190 Fed. 212. 
»Cal. Civ. Code 2168; Atl. Cty v. Fonsler, (N. J. 1903); 56 Atl. 119. 
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to cover every preference a carrier might give, but only such pre- 
ferences connected with duties owing toward all alike. 

The principal case is supported by the weight of authority. 10 

S. R. S. 

Community Property: Money Borrowed by the Wife.— Is money 
borrowed by a married woman, on credit, or goods bought by her, her 
separate property, or are they community property? If such property may, 
by reasonable construction, be held to be "acquired by gift, bequest, 
devise or descent," it is separate property; otherwise it belongs to 
the community. 1 It should be observed that the power of a married 
woman to buy goods or to borrow money is not limited by the fact 
that she is dealing with her separate property. She may enter into 
contracts "respecting property" in general, though her obligation to 
pay is limited to her separate estate. 2 An eminent and witty English 
conveyancer once wrote, 

"Not even the choir angelic can afford a happier station, 

Then a married woman's separate estate without power of 
anticipation." 
But if the British matron is thus favored, what shall we say of 
the Californian who can buy goods on credit ad libitum, and never 
have to pay at all, if fortunate enough to have no separate estate 

Courts have naturally been anxious to protect the creditor, and 
one way of doing it has been to hold that the money borrowed or 
goods bought and their proceeds become the separate property of the 
wife. The creditor can, at least, under this view, attach the goods 
thus sold, or follow their proceeds as the wife's separate property. 
But, desirable as this result may be, there seems to be too much 
violence to language in holding that such goods or money are sep- 
arate property, within the definition given above. 

An able writer suggests that since the courts have held that 
property acquired by the wife by purchase with funds owned before 
marriage is separate property, and since the proceeds of the sale 
of separate estate remain such so long as they can be traced, it might 
be said that the exchange of a promise to pay for money lent, or 
for goods bought, might be regarded in the same way as an exchange 
of money for land, or land for money. It may be questioned whether 
the analogy is complete. The established doctrines of equity, with 
respect to following a res, cover the case of the purchase of land for 
money, or the converse. But a mere promise to pay on the part of 
the wife does not create any equitable interest or lien upon her sep- 

10 Ry. Co. v. Meeking, (1908) 42 Colo. 89 94 Pac. 16; Ry. Co. v. 
Davidson, (1908) 33 Utah 37, 94 Pac. 10; N. Y. N. H. etc.; Ry. v. 
Scovill, (1898) 71 Conn. 136, 41 Atl. 246; Donovan v. Pa. Co., (1903) 
199 U. S. 279; Lewis v. Ry. Co., (1904) 36 Tex. Civ. App. 48. 81 S. 
W. 111. 

1 Civil Code, California, Sees. 162-164; Constitution, California, 
Art. XX, Sec. 8. 

2 Civil Code. California, Sees. 158 and 171. 

3 McKay, Community Property, Sec. 211. 



